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DESCRIPTION OF DECISION 
 

Where Plaintiff has demonstrated through expert testimony that she is presently unable to do or 
perform a bodily act which she was able to do or perform prior to the injury, and where doctors reports 
indicate that there is a permanency of injury, Plaintiff is entitled to seek damages for pain and suffering 
under the Political Subdivision Tort Claims Act.  
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IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, PENNSYLVANIA 

 CIVIL DIVISION-LAW 

 

 

 

 

 

 

LORRAINE DUFFY and FRANCIS DUFFY,      :  NO. 

1997-C-860 

: 

Plaintiffs,    : 

: 

v.      : 

      

 : 

JOHN G. DUFFY and THE CITY OF EASTON,    : 

: 

Defendants    :   

: 

 

  

    
 

ORDER OF COURT 

 

AND NOW, this  day of January, 1999, City of 

Easton’s (Defendant’s) Motion for Summary Judgment is hereby 

DENIED.
1
 

 

STATEMENT OF REASONS 

                                                 
1
We note that Defendant’s Motion for Summary Judgment is the subject of this Order; 

Plaintiff’s Motion to Open Pleadings is not presently before the court, and is not addressed 

herein.  
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1.  This matter arises out of an incident which 

occurred on April 16, 1995, in the City of Easton.  At the time 

of the accident, Lorraine Duffy (Plaintiff Lorraine) was walking 

on the sidewalk abutting property owned by her son, John G. 

Duffy.  While walking, Plaintiff Lorraine stepped on a manhole 

cover which teetered, thereby causing her right leg to fall into 

the open manhole, while her left leg remained at sidewalk level.  

Plaintiff Lorraine claims that the accident was caused, in part, 

by the negligence of the City of Easton.     

 

2.  On February 10, 1997, Plaintiffs filed a Complaint 

alleging in Count I that John G. Duffy was negligent in failing 

to maintain the manhole located on the sidewalk in front of his 

premises, in failing to warn Plaintiff of the dangerous 

condition, and in failing to erect and maintain barriers around 

the manhole, causing injury to Plaintiff Lorraine.  Count II of 

the Complaint alleges that Defendant City of Easton was 

negligent in: (1)failing to inspect or correct the defective 

condition of the manhole cover; (2)allowing the defective 

condition to exist; (3)failing to properly maintain and make 

repairs to the manhole located on the sidewalk; (4)failing to 

sufficiently warn the Plaintiff of the dangerous condition of 

the manhole cover; (5) failing to properly inspect the manhole 
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cover on the public sidewalk; and (6) failing to erect and 

maintain barriers around the area of the manhole cover.  

Additionally, in Count III of Plaintiff’s Complaint, Francis 

Duffy (Plaintiff Francis) alleges loss of consortium arising out 

of the April 16, 1995 incident.   

 

3.  Defendant City of Easton has filed a Motion for 

Summary Judgment arguing that no genuine issue of material fact 

remains as to the permanency and causation of Plaintiff 

Lorraine’s injuries.  Said Motion is the subject of this 

Opinion.  

 

4.  Summary Judgment shall be granted only if the  

pleadings, depositions, answers to interrogatories, and 

admissions on file, together with the affidavits, if any, show 

that there is no genuine issue as to any material fact and that 

the moving party is entitled to judgment as a matter of law.  

Pa.R.C.P. 1035.2.  The party moving for summary judgment has the 

initial burden to show that no material issue of fact exists.  

Butterfield v. Giuntoli, 670 A.2d 646 (Pa.Super. 1995).  In 

ruling on a Motion for Summary Judgment, the court must accept 

as true all well pleaded facts, giving the non-moving party the 

benefit of all reasonable inferences drawn therefrom.  Keenheel 
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v. Com., Pennsylvania Securities Com’n, 579 A.2d 1358 

(Pa.Cmwlth. 1990).  Once the moving party has met its burden, 

the non-moving party must produce sufficient evidence regarding 

material issues of his case and on which he bears the burden of 

proof such that a jury could return a verdict in his favor.  

Failure to show such evidence establishes that the moving party 

is entitled to judgment as a matter of law.  Ertel v. Patriot-

News Co., 674 A.2d 1038, 1042 (Pa. 1996).   

 

5.  In summary judgment proceedings, it is not the 

court’s function to determine the facts, but only to determine 

if an issue of material fact exists.  Fogle v. Malvern Courts, 

Inc., 701 A.2d 265 (Pa.Super. 1997).  Rule 1035 also provides 

that “[w]hen a motion for summary judgment is made and supported 

as provided in this rule, an adverse party may not rest upon the 

mere allegations or denials of his pleading, but his response, 

by affidavits or as otherwise provided in this rule, must set 

forth specific facts showing that there is a genuine issue for 

trial. Sovich v. Shaughnessy, 705 A.2d 942 (Pa.Cmwlth. 1998).  

Summary judgment is properly granted if, after the completion of 

discovery relevant to the motion, . . . an adverse party who 

will bear the burden of proof at trial has failed to produce 

evidence of facts essential to the cause of action or defense 
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which in a jury trial would require the issues to be submitted 

to a jury.  Costa v. Roxborough Memorial Hosp., 708 A.2d 490 

(Pa.Super. 1998).  A court may grant summary judgment only in 

cases where it is clear and free from doubt that the moving 

party is entitled to judgment as a matter of law.  Sebelin v. 

Yamaha Motor Corp., 705 A.2d 904, 907 (Pa.Super, 1998).       

 

6.   42 Pa.C.S.A. § 8553, regarding limitations on 

damages in actions against Commonwealth parties, provides in 

pertinent part:   

(c) Types of losses recognized.-- Damages shall be 

recoverable only for: 

 

(1) Past and future loss of earnings and earning 

capacity. 

 

(2) Pain and suffering in the following instances: 

(ii) death; or 

(ii) only in cases of permanent loss of a bodily 

function, permanent disfigurement or permanent 

dismemberment where the medical and dental 

expenses referred to in paragraph (3) are in 

excess of $1,500.  

 

(3) Medical and dental expenses including the 

reasonable value of reasonable and necessary medical and 

dental services, prosthetic devices and necessary 

ambulance, hospital, professional nursing and physical 

therapy expenses accrued and anticipated in the diagnosis, 

care and recovery of the claimant. 

 

(4) Loss of consortium. 

 

(5) Loss of support. 
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(6) Property losses. 

 

42 Pa.C.S.A. § 8553.   

 

7.  The purpose behind the enactment of the Political 

Subdivision Tort Claims act was to insulate Political 

Subdivisions from liability, except for injuries sustained to 

persons or property in accordance with one of the specific 

exceptions listed within the Act.  Walsh v. City of 

Philadelphia, 585 A.2d 445 (Pa. 1991); citing Mascaro v. Youth 

Study Center, 523 A.2d 1118 (Pa. 1987).  Thus, in construing the 

claim of the Plaintiff under 42 Pa.C.S.A. § 8553(c), we must 

“narrowly interpret” the section to promote the mandate of the 

legislature in limiting governmental liability.  Walsh, 585 A.2d 

at 451.   

 

8.  It has been held that the phrase “permanent loss 

of bodily function” means that as a proximate result of the 

accident, the injured claimant is unable to do or perform a 

bodily act or bodily acts which the claimant was able to do or 

perform prior to sustaining the injury and that the loss of such 

ability is permanent.  Id. at 452.  In the case before us, 

Plaintiff Lorraine alleges that she suffered severe and serious 

injuries, including, but not limited to a fractured coccyx, a 
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herniated disc, decreased range of motion of the right hip, the 

right knee and the left knee, multiple abrasions and contusions, 

emotional and psychological pain and suffering, emotional 

distress and physical pain and suffering in support of her claim 

for pain and suffering.  (Complaint, ¶ 9).  To the contrary, 

Defendant avers that: (1) Plaintiff cannot recover damages for 

pain and suffering against the City of Easton because she has 

not suffered a permanent injury; and (2) there is no causal 

connection between Plaintiff Lorraine’s alleged herniated disk 

and her fall on April 16, 1995. 

 

9.  First, we address Defendant’s claim that Plaintiff 

has not suffered a permanent injury.  The Supreme Court dealt 

with permanency of injury” in Walsh v. City of Philadelphia, 585 

A.2d at 452.  Therein, Plaintiff was injured while playing 

basketball on a municipal playground.  Experts for Plaintiff and 

Defendant agreed that Plaintiff Walsh had no orthopedic 

functional deficits, regained full range of motion in his knee 

and ankle and decided to refrain from athletic competition on 

his own, not prompted by medical advice.  Based upon such 

evidence, the Supreme Court of Pennsylvania found that Plaintiff 

failed to establish that he was presently “unable to do or 

perform a bodily act which he was able to do or perform prior to 



 
 9 

the injury.”  Id.  

                

10.  In the case before us, the record reveals that 

Plaintiff Lorraine, under interval orthopaedic care through Dr. 

Stuart Hirsch’s office in Bridgewater, New Jersey, reported to 

Dr. Hirsch an increased symptom complex referable to the lower 

spine as the result of injuries sustained on April 16, 1995.  

(See, Plaintiffs’ Memorandum and Attachments in Opposition to 

Defendant’s Motion for Summary Judgment, Exhibit A at 4).  

Additionally, Dr. Hirsch reports that Plaintiff Lorraine 

sustained a coccygeal fracture on that date and that Plaintiff 

Lorraine’s symptoms have continued to be increased when compared 

with her preinjury status.  (See, Plaintiffs’ Memorandum and 

Attachments in Opposition to Defendant’s Motion for Summary 

Judgment, Exhibit A at 4).  Dr. Hirsch further reports that 

“significant residual at this time is not described in the right 

knee, left knee or the left ankle.”  (See, Plaintiffs’ 

Memorandum and Attachments in Opposition to Defendant’s Motion 

for Summary Judgment, Exhibit A at 4).  Based upon the duration 

since injury, Dr. Hirsch projects that her current symptom 

complex is permanent.  (See, Plaintiffs’ Memorandum and 

Attachments in Opposition to Defendant’s Motion for Summary 

Judgment, Exhibit A at 4).  Plaintiff continues to treat with 
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Dr. Hirsch once every three months.  (See, Plaintiffs’ 

Memorandum and Attachments in Opposition to Defendant’s Motion 

for Summary Judgment, Exhibit D at 89). 

 

11.  Furthermore, Bilal A. Mian, M.D., reports that 

Plaintiff Lorraine has 25% partial permanency of her symptoms as 

a result of the accident.  (See, Plaintiffs’ Memorandum and 

Attachments in Opposition to Defendant’s Motion for Summary 

Judgment, Exhibit C at 1).  Dr. Mian notes that Plaintiff 

Lorraine has been released to work, but has had to leave early 

at times due to painful symptoms.  (See, Plaintiffs’ Memorandum 

and Attachments in Opposition to Defendant’s Motion for Summary 

Judgment, Exhibit C at 2).  Additionally, Plaintiff Lorraine 

continues to treat with Dr. Mian every three weeks.  (See, 

Plaintiffs’ Memorandum and Attachments in Opposition to 

Defendant’s Motion for Summary Judgment, Exhibit D at 83).  

 

12.  Plaintiff Lorraine herself testified that she 

presently experiences a significant level of pain.  (See, 

Plaintiffs’ Memorandum and Attachments in Opposition to 

Defendant’s Motion for Summary Judgment, Exhibit D at 86, 87). 

Prior to the accident, Plaintiff Lorraine was active, performing 

100% of the household activities; subsequent to the accident, 
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she no longer cooks, is unable to clean as she used to, no 

longer carries the laundry down the steps, and performs 5% of 

the household activities.  (See, Plaintiffs’ Memorandum and 

Attachments in Opposition to Defendant’s Motion for Summary 

Judgment, Exhibit D at 87, 90-91).  Furthermore, Plaintiff 

Lorraine testified that sexual relations between Plaintiff and 

her husband have decreased since the accident.  (See, 

Plaintiffs’ Memorandum and Attachments in Opposition to 

Defendant’s Motion for Summary Judgment, Exhibit D at 93). 

13.  An independent medical examination of Plaintiff 

Lorraine was conducted by Barry J. Pollack, M.D. on June 9, 

1998.  (See, Defendant’s Motion for Summary Judgment, Exhibit G 

at 1).  Therein, Dr. Pollack concludes that Plaintiff Lorraine 

sprained her back on April 16, 1995, but that such symptoms have 

long since resolved.  (See, Defendant’s Motion for Summary 

Judgment, Exhibit G at 3).         

 

14.  Unlike the Experts in Walsh, supra, the Experts 

in the case before us do not agree as to the extent of Plaintiff 

Lorraine’s injuries.  Additionally, it cannot be said that 

Plaintiff Lorraine has failed to demonstrate that she is 

presently “unable to do or perform a bodily act which she was 

able to do or perform prior to the injury.”  Walsh, 585 A.2d at 
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452.  As noted above, Plaintiff Lorraine was an active 

individual prior to the accident.  Subsequent to the accident, 

she no longer performs a variety of everyday activities.  

Doctors reports indicate that there is, in fact, a permanency of 

injury.  (See, Plaintiffs’ Memorandum and Attachments in 

Opposition to Defendant’s Motion for Summary Judgment, Exhibit A 

at 4; Exhibit C at 2).  Based on the foregoing, we hold that the 

Plaintiff is entitled to seek damages for pain and suffering 

under the statute with regard to all injuries relating to her 

back.  Walsh, 585 A.2d at 452; See, Boyer v. City of 

Philadelphia, 692 A.2d 259, 263 (Pa.Cmwlth. 1997); 42 Pa.C.S.A. 

§ 8553.         

 

15.  Next, Defendant claims that Summary Judgment 

should be granted because there is not a causal connection 

between Plaintiff Lorraine’s injuries and her fall on April 16, 

1995.  In support thereof, Defendant argues that a dispute 

exists between physicians regarding the existence of a small 

disc herniation at L1-2 in Plaintiff Lorraine’s back, but that 

even if a herniated disc is present at L1-2, this injury was not 

caused by Plaintiff Lorraine’s April 16, 1995 fall.  

 

16.  In establishing a cause of action in negligence, 
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plaintiffs bear the burden of demonstrating that there was a 

duty or obligation recognized by law, breach of that duty by the 

defendants, a causal connection between the defendants’ breach 

of that duty and the resulting injury, and actual loss or damage 

suffered by the complainants.  First v. Zem Zem Temple, 686 A.2d 

18, 21 (Pa.Super. 1996).   

 

17.  In the case before us, it is clear from Expert 

reports that Plaintiff Lorraine was treated for back problems 

prior to the fall that occurred on April 16, 1995.
2
  (See, 

Plaintiffs’ Memorandum and Attachments in Opposition to 

Defendant’s Motion for Summary Judgment, Exhibit A at 4; 

Defendant’s Motion for Summary Judgment, Exhibit C at 1, Exhibit 

E, Exhibit F at 1 and Exhibit G at 1).  However, for several 

years following her last surgery, Plaintiff Lorraine did not 

require active care for her lower back.  (See, Plaintiffs’ 

Memorandum and Attachments in Opposition to Defendant’s Motion 

for Summary Judgment, Exhibit A at 4).  When Plaintiff Lorraine 

did experience off and on mild low back pain, such pain would be 

relieved with symptomatic treatment.  (Defendant’s Motion for 

                                                 
2
We note that after said fall on April 16, 1995, Plaintiff slipped on steps, causing her to 

experience an increase in her pain.  (See, Plaintiffs’ Memorandum and Attachments in 

Opposition to Defendant’s Motion for Summary Judgment, Exhibit D at 86). 
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Summary Judgment, Exhibit F at 1).   

 

18.  It is also clear that prior to her April 16, 1995 

fall, Plaintiff Lorraine was swimming, gardening and doing 100 

percent of her household activities.  (See, Plaintiffs’ 

Memorandum and Attachments in Opposition to Defendant’s Motion 

for Summary Judgment, Exhibit D at 87, 91).  Additionally, 

Plaintiff Lorraine’s symptoms have continued to be reportedly 

increased when compared with her preinjury status.  (See, 

Plaintiffs’ Memorandum and Attachments in Opposition to 

Defendant’s Motion for Summary Judgment, Exhibit A at 4).      

 

19.  We find that the information contained in the 

Motion for Summary Judgment and the Exhibits attached thereto is 

sufficient to establish a prima facie case of negligence against 

the Defendant.  Additionally, we find that a material issue of 

fact exists regarding whether Defendant breached a duty of care 

owed to Plaintiff Lorraine, and whether any breach of such duty 

actually caused Plaintiff’s fall and resulting injuries.  As 

noted above, Defendant acknowledges that a dispute exists 

between physicians regarding the existence of a small disc 

herniation at L1-2 in Plaintiff Lorraine’s back.  The party 

moving for summary judgment has the initial burden to show that 
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no material issue of fact exists.  Butterfield, 670 A.2d at 646.  

Accepting as true all well pleaded facts and giving the non-

moving party the benefit of all reasonable inferences drawn 

therefrom, Keenheel, 579 A.2d at 1358, we find that Defendant is 

not entitled to judgment as a matter of law.   

       

 

 

BY THE COURT: 

 

 

 

______________________,J  

      F.P. KIMBERLY McFADDEN, Judge 

 


